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See Ex’ors & Apm’ors. 


AGENT. 
1. In general a mere agent, who 


makes a contract in behalf of 
another, cannot maintain an ac 


removes the cause to an adjoin- 
ing county and suffers it to re- 
main there for three years, before 
he moves to dismiss the appeal 
for want of an appeal bond, 
Held that the motion comes too 
late,and that the appellee must 
be intended to have waived his 
right toabond. Wallacev Cor- 
bitt, 45 


tion thereon in his own name), 1". case of an appeal from 


either at law or in equity.— 
Whitehead v Potter, 257 
. But where the agent, who makes 
a contract, has a beneficial in. 
terest in its performance for com 
missions, dc. as in the case of a 
factor, a broker, or auctioneer, 
ora captain of a ship for freight,| 
he may snstain an action in his 
own name, although the prinei- 
pal or owner might sue in his) 
own name. Ibid, 257 
3. The consent of the principal or 
owner is not necessary to enable, 
the agent, in those cases, to sue, 
in his own name: it is implied 





the county to the Superior Court, 
where the cause has been con- 
tinued for two years in the Su- 
perior Court and witnesses sum- 
moned on both sides, it is too 
late for the appellee to move to 
dismiss the appeal for the want 
of an appeal bond. He will be 
considered as having waived his 
righttoa bond. rrington v 
Smith, 59 


ASSUMPSIT. 


from the nature of the agency. When a demand is made for pay- 


257, 
} 


| 


APPEALS. | 


Ibid, 


1. Where an appeal is filed in the 
Superior Court, and the appellee 
43 


ment of an agent, who has col- 
lected money, and he fails to 
pay, that failure is in law a refu- 
sal to pay, so as to entitle the 
principal to his action against 
the agent. Hays v Smith, 254 





650 INDEX. 


ATTACHMENT. fy the latter in making an arrest 


and insisting on bail. State v 
When money has been received by) Kirby, 90 
a trustee under a deed of trust3. But an officer by virtue of his 


for the purpose of being divided 
among several persons, and yet 
remains in his hands for the pur- 
pose of distribution pro rata, 
there not being enough to satis-| 
fy all the purposes of the trust, 
the distributive share, to which 
one of the persons will be so en- 
titled, is not the subject of at- 


tachment at the suit of a credi- 1. 


tor, under our attachment laws.| 
Coffield v Collins, 486, 


BAIL. 


1, A plaintiff, having recovered a 
judgment against the principal, 
issued a sci. “fa. against his bail.| 


On the return of the sci. fa. the 2. 


bail pleaded that no ca. sa. had| 
issued against the principal and 
the issue was found in his fa- 


vor. The plaintiff then, after’ 


office is not an agent of the plain- 
tiff for exacting bail ; and it may 
be doubted whether he can be- 
come an agent for that purpose. 
Ibid, 90 


BASTARDY. 


In proceedings to charge the re- 
puted father of a bastard child, 
the examination of the mother 
before the justices of the peace 
must appear, on the face of the 
proceedings, to have been taken 
within three years from the birth 
of the child—otherwise they will 
be quashed. State v Ledbetter, 

242 
If the County Court, on motion, 
refuse to quash the proceedings, 
the party may either appeal, or 
obtain a certiorari from the Su- 
perior Court. Ibid, 242 


the expiration of some — Where the defect, for which it is 


from the rendition of the judg-) 
ment against the principal, issued| 
another sci. fa. against the bail, 
to which the latter pleaded the 
statute limiting the time within 
which a sci. fa. shall issue a-| 
gainst bail. 
during which the former pro- 
ceedings against the bail were 
pending, should not be deducted 
from the computation of the 
time, within which the sci. fa. 
was to be sued out. Deviney v) 
Wells, 30 
. An oral requisition, by a plain-5. 
tiff in a warrant, to an officer to} 
take bail, is sufficient to justi-) 


moved to quash the proceedings, 
may, consistently with the truth, 
be supplied at the instance of 
the State, it is competent to al- 
low the necessary amendment. 
Ibid, 242 


Held that the time, 4. In the case of a proceeding a- 


gainst the putative father of a 
bastard child, an examination of 
the mother, which does net ap- 
pear to have been taken on oath 
is radically defective, and the 
proceedings should be quashed. 
State v Ledbetter, 245 
The examination of a woman 
before justices of the peace, 
charging a man with being the 





6. When such examination was 
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father of her bastard child, need 
not be signed by her. State v 
Thompson, 484 


not signed by the two justices, but 
the warrant issued by them was 
on the same paper and connected 
with it, held that this was a suf 
ficient authentication of the ex- 
amination, though it would have 
been more proper if.the exami- 
nation had been signed by the 
woman and attested by the justi- 
ces. Ibid, 484 


BILLS OF EXCHANGE AND 
PROMISSORY NOTES. 


1. A blank indorsement by the 
payee of a bill or note is an au- 
thority to a bona fide holder to 
fill it at any time, as an indorse- 
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York, which the bank declined ; 
but offered to send on the draft 
for collection, and, if it was paid 
at maturity, to apply the pro- 
ceeds to the discharge of the 
note. Afterwards, the Cashier 
of the Bank, by mistake, sup- 
posing the draft to be paid, can- 
celled the note and delivered it 
up to A. the principal. It was 
soon after ascertained that the 
draft had been protested, and, in 
fact, it never has been paid: 
Held, that under these circum- 
stances, the Bank was entitled to 
recover, from both the principal 
and the sureties, the amount of 
the note so cancelled and deliv- 
eredup. Dewey v Bowers, 538 


BONDS. 


ment to himself or any other|A bond, payable to the State, given 


person or to bearer, and, if not 


filled up, is now considered as| . 


making the bill payable to bearer. 
Hubbard v Williamson, 266 
2. But where there is a first and 
second endorser in blank, the 
holder of the bill cannot support 
an action against them jointly, 
without filling up the erdorse- 
ment of the first endorser, so as; 
to shew an authority in the se- 
cond endorser to give.a title to 
the plaintiff as holder. Theen- 
dorsement may be filled up, as a 
matter of course, on the trial , 





by a public officer for the dis- 
charge of public. duties, though 
not taken in the manner or by 
the persons appointed by Jaw to 
take it, will be good as a volun- 
tary bond. Being for the bene- 
fit of the State, the State will be 
presumed to have accepted it, 
when it was delivered to a third 
person for heruse. State v Mc- 
Alpin, 140 


BOOK DEBTS. 


but, if not done, the plaintiff\Under the book debt law, a plain- 


must be non-suited. Ibid, 266) 
. A. gave his promissory note to! 
the Bank of the State, to which 
B. & C. were sureties. When 
the note became due, A. offered 
to discharge it by a draft on New 


tiff may prove by his own oath 
a balance due to him of sixty 
dollars or under, although his 
account produced appears to 
have been originally for more 
than sixty dollars, but is reduced 
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by credits below that amount. 
Mc Williams v Cosby, 110) 


BUNCOMBE TURNPIKE 
COMPANY. 


. The Buncombe Tu rnpike Com- 
pany are bound by their charter 
to keep their road in good repair, 
and are indictable if the road is 
suffered to become ruinous.— 
State v Patton, 16 

2, The President and Directors of 

the company are bound to exert 

all their powers and apply all 
their means, as such officers, to) 





the keeping of the road in order; 4. 


and, for a default in the perform 
ance of this public duty, are lia- 
ble to indictment. Jbid, 16 


CERTIORARL | 


1. Where a judgment was render 
ed against a party in the Superi | 
or Court of a county which is) 
distant from that in which he re- 
sides and in which he has few 
ucquaintances, where he had 
been induced to believe the ver- 
dict of the jury would be in his 
favor, when the court did not de- 
cide on his motion for a new tri- 
al until the last day of the term, 
when he had prayed an appeal) 
to the Supreme Court and it was’ 
granted but he was unable after 
all his exertion to obtain sureties, 





for the appeal in the county 2. 


where the suit was tried. and he 
moreover set forth in his affida- 
vit that he had merits on his 
side ; the court granted a certio- 
rari. Trice v Yarborough, \ 
2. — an appeal from a Supe- 





3. An allegation that a party had a 
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rior to the Supreme Court has 
not been filed in proper time, a, 
certiorari will not be granted,» 
unless it be applied for at the 
term when the appeal should 
have been filed. Staples v Moor- 
ing, 215 


good defence at law, which he 
lost without his fault but by the 
fault of the other party, will not 
entitle him toa certiorari. If 
the other party insists on an un- 
conscientious advantage at law, 
the proper remedy is to be sought 
ina Court of Equity. W alls v 
McBoyle, 331 
One party to a joint judgment 
against two, cannot take up his 
case to a Superior Court by cer- 
tiorari. Otley v Rogers, 534 


CHILDREN BORN AFTER 
THE MAKING OF THEIR 
FATHER’S WILL. 


. A provision by a parent for a 


child in any manner or at any 
time—except in the case of par- 
tial intestacy—-excludes such 
child from the benefit of the Act 
of 1808, Rev. Stat. ¢. 122, s. 16, 
providing for children born after 
the making of their father’s will; 
yet, to have that effect, the estate 
derived by such child must be 
ex provisione parentis, and not 
from any other source. Meares 
v Meares, 192 
A provision however inadequate, 
will exclude a child from the 
benefit of this act, Ibid, 192 


CONSPIRACY. 


. Tocharge persons with a con. 





spiracy to cheat and defraud a! 
third person, there minst be a col-| 
Jusion and participation in the; 
scheme or its execution. Mere: 
silent observation and acquies-| 
cence are vot sufficient. Braa | 
nock v Bouldin, 
2. Unless the,persons charged by) 
some deed or word became par-| 
ties to the plot to cheat, they; 
could neither have infinenced! 
the acts of the person defrauded 
nor contributed to his lusses; and 
therefore they are not liable to, 
hisaction. bid, 61) 
3. One may be bound to spenk the’ 
truth concerning any matter or 
thing, with which he or his 
rights are connected, and not8. 
suffer another to deal "respecting 
them under a delusion. But iu 
respect to matters, with which) 
he is in no wise coucerned or 
connected, he is not charzed 
with the legal duty of preventing | 
mischief ‘o others by communi 
cating what he knows, but he 
may besileut. Jbid, 6, 
. In an action on the case in the 
nature of a conspiracy charging 
that the defendants combined to 


injure the plaintifl’s credit, it is £. 


necessary for the plaintiff to aver 
in his declaration the means by 
which such injury was intended 
to be effected. Sefzar v Wil 
son 501 


. Itis no ground to support such 2. 


an action, that the defendants, 
having an execution levied on 


the plaintif’ s property, required bid, 


533 


from the plaintiff the assignment 
of a judgment, and the transfer 
of a boud pot endorsed, for ia a 
court of jaw the property in these 
still remained in the piaiutifi— 
Ibid, 50L 


617. Nor can it be mairstained on the 


ground that the defendauts had 
fraudulently procured a convey- 
ance of a slave from the plaintiff, 
for if the fraud or iamposition 
was of such a nature as rendered 
the conveyance void at law, then 
the plaintif has not lost his pro- 
pe.ty ; . the conveyance was 
good at law, then the plaintiff’s 
only redress is in equity.— 
Ibid, 501 
A vendor is liable in an action 
of deceit for false representations 
us to the title or qualities of a 
chattel sold by him: but no ac- 
tion fora cheat has ever been 
maintained by a seller against a 
purchaser for the misrepreserta- 
tions of the latter upon those 
poiuts. Jbid, 50L 


CONSTABLES. 


The County Court is the proper 
judge of the return of the elec- 
tion of a consteble, and its adja- 
dication thereon, while it remains 
in force, cannot be questioned. 


State v Washburn, 19 
Iu such a case parol evidence 
cannot be received to shew that 


in faci no eleciion took place. 
19 


that the sale should be for specie.3. Where a suit is brought ona 
Ibid, 501, constable’s bond, aud it appears 
6. Nor can such an action be main the constable was appointed by 
tained upon the ground that the the County Court, it is incum- 
defendants had by fraud obtained’ beut on the plaintiff’ to shew that 
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the people of the captain’s com- 
pany had failed to elect a consta 
ble, or that the person so elected 
had died or failed to qualify and 
give bond and security, or that 
there was a tie. 
meut of the court, and of course 
the bond given, are, under any 
other circuinstances, void. Sum- 
ney v Magness, 217 
4. A constable is not bound to levy 
an execution on the property of 
the principal, in preference to 
that of the surety, unless the ma- 
gistrate in his: judgment has de 
clared which is surety, and has 
endorsed such discrimivation on 
the execution. Stewart v Ray. 
26° 

5. The magistrate is not bound to 
make such discrimination, ex- 
cept upon the application of, and 
due proof by, the surety. bid, 
269 

6. Where the only evidence of the 
appointment of a constable, is 
that “A, B. was appointed con- 
stable for the town of Oxford, 
who, entering into bond for 
$4000, with C. D. &c. as secu- 
rities, was duly qualified.” Held, 
that in the absence of any evi- 
dence from the records of the 
court, that there was a vacancy, 
the County Court has no power 
to appointa constable, and a 
bond given under such appoint- 
ment, is void. Slate v Wiggins, 
273 

7. To make the appointment of a 
constable by the County Court 
valid, it must appear from the 
record of the court itself that the 
appointment was made under: 
such circumstances, as, under 
our Statute, authorised them to 


‘The appoint | 


| make it. Pierce v Jones, 326 
8. Parol evidence to shew that one 
had or had not been elected con- 
stable by the people at the regu- 
lar period of election, is not ad- 
missible. bid, 326 
9. Nor is such evidence admissible, 
to shew that a regular return 
had been made to the County 
Court by the proper returning 
officer ot the election of a con- 
stable by the people, and that 
such return had been lost or de- 
s‘royed by the clerk of the court. 
Ibid, 326 
10. Nor is it competent to prove by 
by parol evidence that the pro- 
per number of justices was on 
the bench, when the appoint- 
meat of constable was made. 
Ibid, 326 | 
11. The proper course in such ca- 
ses is to move the County Court 
to amend the record, munc pro 
tunc, so as to make it speak the 
truth. Ibid, 326 
12. Where the record of the Coun- 
ty Court stated, that “ A. B. hav- 
ing been appointed constable, 
caime into open court and was 
qualified according to law;” held 
that the record must be under- 
stood to mean, he had been elect- 
ed, and elecied in the manner 
the law requires constables to be 
elected, to wit, by the people. 
Stale v Fullenwider, 364 


See EXeEcurTIons. 


CONTRACTS. 





1. R. D. executes to H. E, an in- 
strument under seal in the fol- 
lowing words: “Five months 
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the sum of $50 for a horse—said 
horse to be H. E’s horse till paid, 
for. Held that this was only a 
conditional sale of the horse, and| 
not un absolute sale and a mort. 

gage from the vendee to the ven-| 

dor. L£llison v Jones, 48 

2. Where on a contract for the sale 

of a horse the vendor is to re-| 

tain the title until the purchase) 

money is paid, and the vendee) 

gives his note for the price and! 

takes possession of the horse, it 5. 
is competent for the vendor, in 
an action to recover the horse 
from one claiming under the ven- 
dee, to shew a judgment on the 
vendee’s note, execution and re- 
turn of nulla bona, in order to 
shew that the price had not been 
paid. Gaitherv Teague, 65 
3. A sheriff, from whose custody a 
prisoner confined for debt had es- 
caped, agreed with B. that if he 
would retake the prisoner and 
deliver him at the county town 
within a ceriain time, he would 
pay him $400—B. took the pris- 
oner and had hiin under his care, 
within the time specified, at his 
own house some miles from the 
county town, intending to deliver 6. 
him to the sheriff, when the sher-! 

iff went to the house of B. and! 

- Seized the prisoner himself. In| 

an action by B. against the sher-| 
iff, Held, first that the contract) 
was not illegal; secondly, that 
the sheriff having prevented the 
plaintiff from literally perform- 
ing his contract, while he was in 
the progress of doing so, was an- 
swerable to sim for the stipula- 
tedsum. Ashcraft v Allen, 96 
4. A. by deed conveys to B. ane 


after date I promise to pay I. E.| 
| 
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gro woman in exchange for a ne- 
gro boy, with this condition in 
the deed, that B.’s heirs shall 
convey their right derived from 
their grandfather to A., and, if 
they do not, each party is to re- 
sume the right to his negro,— 
Held, that tetore B.’s heirs refuse 
to make this conveyance of their 
right, the right of B. to the ne- 
gro woman is not divested out 
of, but remainsin him. Walk- 
er v Reed, 152 
Where the grantor of a tract of 
land reserved to himself and his 
heirs “all the saw-mill timber on 
the land standing or being, or 
which may hereafter stand or be 
on the said land or any part there- 
of ;” held that the grantor and 
his assignees had only a right to 
the saw-mill timber then on the 
Jand. or to such trees as might 
thereafter become fit for saw-mill 
timber, when they became so fit, 
but that they had no right to pre- 
vent the grantee of the land from 
cutting down pine saplius,though 
these might, if left undisturbed, 
have become saw-mill timber at 
some future time. Robinson v 
Geez, 186 
Held turther, that if the person 
claiming nnder such reservation 
of saw-mill timber had been in- 
jured by the grantee of the jand 
entting down such timber, his 
proper remedy was by an action 
of trespass quare clausum fre- 
git. bid, 106 
A. contracted to deliver B. 280 
logs of timber to be staked in the 
river, at or near Plymouth, at a 
place to be designated byC. A. 
delivered 130 logs and staked 
them at a place so designated.— 
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He then gave notice that he} 


would have the other logs there 
on the 7th of July, i ihe weath- 
er was favorable. On the 7th of 
July, the logs were rafted to Ply- 
mouth and staked at the same! 

lace, at which the other logs, 
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ed property, to recover the a- 
mount of his debt. Jordan v 
Wilson, 322 


COVENANT. 


ad been staked. No notice'was|l. Where tke plaintiff had cove- 


iven to B. or his agent, that the 
ann were there. Five days af- 
_terwards the logs were lost in a 
violent storm. Held that this 
was a sufficient delivery to enti 
tle A. to recover the price of the; 
timber. Williams v Johnston | 
233 
8. Where A, gave an absolute bil! 
of sule to B. tor a horse, with a 
parol agreement that A. might re 
deem the horse, the contract wus 
fraudulent and void as agaist 
the creditors of A.; batif A. sub- 
sequently sells the horse to B | 
bona fide and fora valuable con-| 
sideration, before any lien of the 
creditors attaches, this sale is not 
aflected by the previous fraudu. 
Jent contract, but is valid aguinst| 
thecreditors. King v Cantrel,, 
251) 
9. Mutual promises constitute a! 
good consideration for a contract. 
Whitehead v Folter, 
10. Where A., the plaintiff, had a! 
deed of trust under which he 
claimed the debtor’s property, 
and at a sale by excention of the 
saine property, declared that he' 
objected to the sale, unless the 
purchaser would agree to pay his 
debt, and he had a private con 
versation with the person who 
afterwards bid off the proyerty: 
Held that the plaintiff had ne 
right, in an action of assampsit 





nanted that he would build and 
complete a house for the defend- 
ant, to be completed by the first 
day of April, 1842, and the de- 
feudant in the same deed agreed 
to pay the plaintiff $2500 when 
the honse was completed: Held 
that the latter was a dependent 
covenant, and the plaintiff could 
not recover on this covenant, un- 
less he shewed that the house 
was completed by the first of A- 
pril, 1842, Clayton v Blake, 

497 


2. The dependence or indepen- 


dence of covenants is to be col- 
lected from the evident sense and 
meaning of the parties, and how- 
ever transposed they may be in 
the deed, the precedency must 
depend: on the order of time, in 
which the intent of the transac- 
tion requires their performance. 
Ibid, 497 


2573. Where a honse has been built 


under a covenant, though notac- . 
cording to the conditions of the 
covenant, and the person, for 
whom it is built, accepts it; al- 
thongh the party building can- 
not recover on the covenant, he 
may, in a proper action, recover 
a remuneration for his work, la- 
bor, &c. ~ Ibid, 497 


COUNTY FUNDS. 


against the person, who purchas-/The County Court, and not the 
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Sheriff or County Trustee, is to 
judge of the propriety of an or- 
der for the payment of money 
out of the county funds, aud 
therefore the latter must pay it if 
he has the funds, and, if he re- 
fuses, the person, in whose favor 
the order is drawn, is entitled to 
an action on the official bond of, 
the sheriff or trustee. 
Mc.Alpin, 





140. 


DECEIT. 

| 

Where one has given a deed ol! 
trust on his property, to be sold) 
for the benefit of his creditors.) 
aud they have neither released) 
their claim on him nor assented) 
to the deed, he has such an inter | 
est in the sale of the property,| 


that if, at asale made by his trus 5. 


tee, he stands by and sees proper. 
ty sold in which he knows there; 
isa latent defect and does not 
disclose it, he makes himself lia- 
ble to the purchaser in an action) 
for deceit. Casev Edney, 93 


DEVISES AND BEQUESTS. 
1. Before the act of 1827, (1 Rev. 





Stat. ch. 122, s. 11,) a bequest of 
personal property to “ A, and his 
heirs,” and “if he should die! 
and leave no lawful issue,” then) 
over to B. was a good executory 
limitation to B., to take effect if 

A. died without leaving any is 
sue living at the time of his 
death. Robardsv Jones, 53 
2: And if B. died before A., this ex- 
ecutory interest was so far vested, 
that, on the happening of the con- 
4 
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tingency, the executor or admin- 
istrator of B. would take it.— 
Ibid, 53 


3. The executor or administrator 


of A., dying without leaving is- 
sue living at his death,is of course © 
not responsible to his creditors or 
legatees or next of kin for the 
property so bequeathed. Ibid, '53 


State v4. A. before the fact of 1827, Rev. 


Stat. c. 122, s. 11, bequeathed as 
follows : “I give to my son J. W. 
all my negroes, to-wit, &c. to him 
and his heirs lawfully begotten 
of his body; but if he should 
die without lawful heirs, then my 
wish is for S. W., to him and his 
heirs forever.” Held that the lim- 
itation over to S. W. was too re- 
mote, and that J. W. took the ab- 
solute estate in the slaves. State 
v Skinner, 57 
Where there is a gift in a will to 
a class of persons, as to children, 
Courts are always anxious to ef- 
fectuate the intention of the tes- 
tator, by including in it as many 
persons, answering the descrip- 
tion, as possible. Meares v 
Meares, 192 


‘6. When legacies are given to chil- 


dren, payable or to be divided at 
some period subsequent to the 
testator’s death, then those per- 
sons, whether born before or af- 
ter the making of the will or be- 
fore or after the death of the tes- 
tator, who come into being before 
the period of division, &c, and 
answer the description at: that 
time, are entitled. bid, 192 
. In construing a father’s will, al- 
though the division may not be 
postponed, a gift tohis own chil- 
dren will be held to include all 
of them in being at his death, un- 
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less it be evident upon the will 
that the testator meant the pro- 
vision only for those living at the 
date of the will. Ibid, 192 
8. A testator devised certain slaves 
to three of his daughters and to a’ 
child (then in ventre sa mere) to 
be divided at a designated peri- 
od, and then directed, ** And if 
either of my daughters or the 
child which my wife nowappears, 
pregnant with,asaforesaid,should 
die, after the division, without, 
lawful issue, it is my will that 
such part should be equally divi | 
ded between my wile and my) 
surviving children.” ‘The child, 
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tional estate in fee simple, free 
from those limitations. Garland 
v Watt, 287 


10. A testator devises one tract of 


land in fee to his daughter F, 
and another to his daughter F., 
and then, in a subsequent clause, 
as follows: I further will that my 
daughter E. shall be entitled to 
all the wood of every description, 
to be taken off as suits her conve- 
nience, of that tract of 300 acres 
of land bequeathed to F., most 
convenient and adjacent to her 
plantation,” “lying west and 
south of certain other lands.— 
Guion vMurray, 517 


afterwards born (a son) died, af 11. Held, first, that the devise gave 


ter the division and without is-; 
sue, leaving his mother and two 
of the daughters surviving him, 
Held, that the limitation over was 
good as to the mother and the 
two surviving daughters; but, 


to E. all that portion of the veg- 
etable kingdom, that grows on 
the land, and is of a woody or 
arborescent nature, with the lib- 
erty of ingress and egress to cut 
and take itaway. Ibid, 517 


that it d.d not extend to the chil- 12. Secondly, that this devise was 


dren of one of the daughters who 
had died before the son. State 
v Norcom, 255 
9. A testator, having several chil- 
dren, devised to his two sons W. 
W. and R, W. a tract of land, to 
them and their heirs forever. In 
a subsequent clause, after many 
previous devises, he devises as 
follows: “I will that if any of 
my children die without issue, 





in fee, and therefore the said E. 
could convey it to another in fee. 
Ibid, 517 


13. Thirdly, that the testator did 


not intend to give to E. all the 
wood growing on the land devis- 
ed to F., but only such as was 
convenient, and was on that por- 
tion of F.’s tract, that lay South 
and West of the designated tracts. 
Ibid, 517 


leaving a wife or husband, it is 14. A. devised to his two grand- 


my will such wife or husband) 
shall be entitled to one-half of} 
the property, the other half to be! 


equally divided between my other} 


chiidren or their heirs.” Held,} 
that the contingent limitations; 
over were good, and therefore; 
that W. W. and R. W. could not! 
convey an absolute and uncondi-| 


children W. and C. a certain tract 
of land called Whitehall, to be 
equally divided between them, 
provided, that if W “within a 
reasonable time would transfer by 
deed to his sister ©. all the estate 
and title his father shall confer 
on him or may accrue to him in 
that tract of land now owned by 
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his father” called Bell’s chapel, 
“then my will and desire is that 
the said W. have and hold the 
whole of the said tract called 
Whitehall.” Afterwards the fa 
ther of W. died, seized and pos- 
sessed of the said tract, Bell’s 
chapel, but by his last will devis- 
ed the whole of the same to C. W. 
although he had no title to the 
Bell’s chapel land, still tendered 
a deed to his sister C. for all his 
right and interest in the same,and 
insisted that he thus became en 
titled under the will of A. to the 


to cut a ditch for the purpose 
of draining his land through 
the land of another, the ju- 
ry alone have the power to de- 
cide whether the ditch is need- 
ed, how it shall be dug, and the 
damages to be paid to the owner 
of the land. The County Court 
can only direct the verdict to be 
recorded, or order a new jury.— 
Collins v Haughton, 420 


. No appeal lies from the decision 


of the County Court on these 
matters to the Superior Court. 
Ibid, 420 


whole of the Whitehall tract:3, ‘The Superior Court may, howe- 


Held, that as W. had no right or 
interest in the Bell chapel land, 
his deed was inoperative, and the 
event on which the title to one- 
half of the Whitehall tract was 
to be divested ont of U. and vest- 
ed in W. had not occurred, and 


of course W. had no right to it. 


Bell v Davis, 521 
15. When the event, which actual- 
ly happens, comprehends that, 
for which the gift in the will pro- 
vided, as the greater includes the 
less, so that the one of necessity 
involved the other in substance 
and effect, then the Court will 
adjudge the estate dependent up- 
on the condition to have vested. 
Jbid, 521 
16. But where there is no such ne- 
cessary consequence, the Court 
may say that the event, on the 
happening of which by the will 
the estate is to go over, has not 
occurred. Ibid, 521 


DITCHES. 


ver, revise the decision of the 
County Court, either by writ of 
error, or by a certierari in the 
nature of a writ of error. Jbid, 

420 


4, Where A. and B., owning lands 


adjoining, agreed that B. might 
cut ditches on A.’s land, which 
were useful both to A. and B.and 
they should be dug, under the 
direction of A. and until he was 
satisfed, and when the ditches 
were accordingly so dug by B. 
and ased and enjoyed by him du- 
ring A.’s life-time and for three 
years afterwards without com- 
plaint; Held that although the 
license to use the ditches on A.’s 
land expired on A.’s death, and 
the person succeeding to his title 
might fill up these ditches, if he 
thought proper to do so, yet he 
could not sue B. for a nuisance, 
especially without a reasonable 
notice to discontinue the use of 
the ditches. Carter v Page, 424 


DOWER. 


1. In the case of a petition to a . 
County Court to permit a party/l. In a petition for dower, it is suf- 
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ficient for the widow to state that} her husband or the assignee of 
her husband died seized of the} the mortgagee. Williams v Ben- 
Jands. It is not necessary to} melt, 122 
state that the heirs entered es/8. ‘I'he mortgagor is concluded by 
heirs, or to set forth deeds execu-| his deed, and, after its execution, 
ted by her husband to the heirs} his possession is by the consent 
in his lifetime and allege that} of the mortgagee, and is in law 
they were fraudulent as to her.| the possession of the mortgagee. 
MeGee v McGee, 105; bid, 122 
2. Upon the trial of the issue, if9. ‘he widow’s estate in her dower 
made by the answers and replica-|_ land is but a continuation of that 
tion, whether he died seized or} of her husband, and is affected 
not, the question of fraud will) by the same estoppels, which at- 
arise. Ibid, 105) tached to it in the hands of the 
3. When the conveyances of the} husband. Jbid, 122 
husband to his heirs are to ope- 
rate only after his death, and in 
the meantime he is to have the EJECTMENT. 
enjoyment of the land, the con 
veyances are to be deemed color |[n an oction of ejectment, upon the 
able and yoidasto her. Zbid, 105) death of the defendant, a sci. fa. 
4. This presumption can only be} and a copy of the declaration 
repelled by his having made an} must be served on the heirs at 
effectual provision for his wife.! law, in the manner prescribed by 
Ibi, 105) the act, (Rev. Stat. ch. 2, sec. 
5. Where the husband, in executing} 7, 8, 9,) within two terms after 
a conveyance to his heirs, de-) the decease of the defendant, or 
clares the object to be, to defeat} the suit will stand abated. It is 
his wife of dower, this isa case} not sufficient to apply for such 
of actual fraud. Jbid, 105; process within the two terms. 
6. Where a deed is made by a hus-| Lore v Scott, 79 
band to his heirs to defeat his 
widow of dower,the circumstance 
of his afterwards attempting to EVIDENCE. 
make a will in her favor for 
part of his lands, is not admissi-|1, The party, impeaching a wit- 
ble on the question of fraud be-| ness, should enquire of the at- 
tween the widow and the heirs,) tacking witness, whether he has 
because, being incomplete, it was} the means of knowing the gen- 
only the subsequent declaration! eral character of the witness 
of one, who had committed a} impeached. State v O’Neale, 8S 
fraud, of his not intending to do/2. He may answer that question 
so. Ibid, 105} without saying that he knows 
7. The possession of a widow of! what a majority of the neigh- 
Jand assigned to her as dower, i: | bors say of that witness. Such 
not adverse to the mortgagee of; is not the only means of acquir- 
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ing a knowledge of general char- 
acter. Ibid, 88 
3. But the attacking witness can- 
not be asked by the party intro- 
ducing him, simply, “in what 
estimation the witness impeach- 
ed was held in his neighbor 
hood.” Ibid, 88 
4. The settlement by a sheriff of 
his public accounts with a con- 
mitteee of finance of his county, 
with whom he is bound by law 
to settle, is an act performed in 
the regnlar course of official du 
ty, and is, at least, prima facie, 
binding on the sheriff and his 
sureties. Slate v MecAlpin, 140 
. Evidence in a suit against a 
sheriff and his sureties that he 
owed a particular amount in 
February, is evidence that he 
owed the same amount in the 
succeeding August, unless the 
contrary is proved. Jbid, 140 
6. Where the question was of a 
ift or loan by a father to his son- 
in-law, the declarations of the 
father to his daughter (wife of 
his son-in-law) two weeks before 
the delivery of the property, as 
to the nature and effect of the 
delivery he was about to make, 
were proper evidence in behal! 
of the father against the son-in- 
law, though such declarations 
were never communicated to the 
latter. Moore v Gwyn, 275 
. Aprivate conversation between 
a father and liis son and the ad- 
vice of the latter, as to the con- 
duct the father should pursue in 
relation to the public sale of pro- 
perty which the father claimed, 
cannot be given in evidence in 
belialf of the father. Ibid, 275 
8. As the law will not permit the 
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plaintiff to be a witness for him- 
self, neither will it permit him to 
make his own acts and declara- 
tions, dsne or spoken in the ab- 
sence of the defendant, evidence 
for himself to impeach his ad- 
versary’s witnesses, or for any 
other purpose tending to support 
his own side of the issue. Ward 
v Hatch, 282 
9. Where a suit is brought, ona 
constable’s bond, against the 
sureties alone in that bond, a re- 
ceipt, signed by a constable, of a 
claim to collect, is not evidence 
against them. State v Fullen- 
wider, 364 
10. Asurety, in general, cannot be 
affected by evidence of an ad- 
mission made by his principal, 
unless it be a part of his con- 
tract, as that accounts kept by 
him shall be true. Jbid, 364 
11. Where the constable is nota 
party defendant, the plaintiff 
may examine him on oath, and 
such testimony is of a higher 
grade than his receipt. Ibid, 
364 

12. Where the question was whe- 
ther tolls were paid by an indi- 
vidual to a public Turnpike 
Company, between the 22d of 
September, 1834, and the Ist of 
September, 1835, where the col- 
lector during that period had kept 
no books and was now dead; the 
circumstances, of his having col- 
lected toll from the individual 
just before the commencement of 
that period, that during that time, 
on a contest betvveen the compa- 
ny and the individual, the com- 
pany directed him to close the 
gates unless the toll was paid, 





that the individual was bound to 
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convey the public mail over that 
road and that the successor of the 
deceased collector immediately 
on hts coming into office, collect- 
ed tolls—were evidence to be left 
to the jury, and in the opinion 
of this Court sufficient evidence. 
to shew that the tolls had been 
paid during that disputed period. 
Newland v Bun. Turn. Co. 372 
13. In an action against a person, 
charging him as a_ partner, it is 
competent for him, in exoneration 
of himself, to introduce the orig- 
inal articles of copartnership of 
the firm, of which he is alleged 
to have been a member. Hunn 
v McKee, A475 
14. In an action against one, charg- 
ing him to be a partner in a par- 
ticular firm, it is competent for 
him to introduce, as a witness in 
his behalf, a person who was an 
acknowledged member of that 
firm, unless it be admitted by the 
pleadings, or sworn by the wit. 
ness on his voir dire, that the de- 
fendant was also a member. Ibid. 

475 
15. A communication voluntarily 
made to counsel, after he has re- 
fused to be employed by the par- 
ty making it, does notcome with- 
in the rule of confidential com. 
munications, and is therefore ad- 
missible in evidence. Selzar v 
Wilson, 501 
16. A witness cannot, by creating 
hy his own act a subsequent in- 
terest, 
of the party calling him, deprive 
the latter of his evideuce. Much: 
less can he do so by agreement 
with the opposite party. Hasner 
v Iriin, 529 

See SLANDER. 


without the concurrencel4. 
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EXECUTIONS. 


1. A. held a mortgage on a tract of 


land, which was subject to the 
lien of an execution against the 
mortgagor. At the sale under the 
execution, the land brought more 
than the amount of the execution, 
Held that the mortgayee was en- 
titled at law to recover the sur- 
plus. Jones v Thomas, 12 


2. Where a constable returned on 


an execution against A. B. “ lev- 
ied on land supposed to be up- 
wards of 100 acres, where R. H. 
lives on—no other property to be 
found,” and it appeared in evi- 
dence that A. B. had tw> tracts 
of land in the county, each of a- 
bout 100 acres, on one of which 
he lived himself and on the other 
J. H. lived—and that the latter 
was known as the land of A. B. 
on which J. H. lived—Held that 
the want of certainty in the de- 
scription of the land levied on 
was not aided by the parol evi- 
dence, and that the party claim- 
ing by »urchase at a sale made 
under that levy acquired no title. 
Morrisey v Love, 38 
Where the identity of land 
levied on by a constable with 
that claimed under a purchase 
under that levy is sought to be 
established by parol evidence, the 
enquiry is one ef fact for the ju- 
ry, not of law forthe court. Ibid, 
38 

When an officer, who has levied 
an execution on personal proper- 
ty, voluntarily permits the defen- 
dant in the execution to regain 
pessession of the property, his 
lien isso far gone, that the levy ofa 
subsequent execution by another 
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officer on the property so in pos- 
session of the defendant shall be 
preferred. Wilson v Hensley, 66 
5. Where one crops or works with 
the owner of land for a share of! 
the crop, and, aftez it is made, the 
crop is divided, the share of the 
person who has so worked is lia 
ble to be sold, though it was lev 
jed on before the divison, and 
though it still remains in the crib 
of the owner of the land. Hare 
v Pearson, 76 
6. Where a sheriff, having several! 
writs of fi. fa. and vend. ex. a- 
gcinst a person at the instance of 
diflerent creditors, takes an in- 
demnifying bond from one of the 
creditors,and sells in consequence 
of that indemnity, he has no right 
afterwards to apply to the court 
for its advice as tothe distribution 
or payment of the money raised 
by the sale, especially when he! 
has not paid the money into 
court. Ramsourv Young, 133) 
7. Advice, given by the court on! 
such an ex parte aprlication,| 
would not bind any of the cred- 
itors, who might still pursue their 
remedy against the sheriff, if they 
thought themselves aggrieved by, 
his refusal to pay them. Ibid, 
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v Skinner, 165 


10. A sale by a crop of corn in a 


field, by a sheriff under execu- 
tion, is good, although the sher- 
iff was not in nor immediately 
at the field, if he was near enough 
to be in plain view, so that bid- 
ders saw what they were bidding 
for; for that is the purpose of re- 
quiring the thing to be present. 
Skinner v Skinner, 175 


li. Any irregularity in the return 


of a justice’s execuiion levied on 
land, as that it was not returned 
to the next Court, or that the per- 
sonal property was not exhaust- 
ed, or any error of the Court in 
ordering a sale of the land, when 
the personal property levied on 
has not been exhausted, can only 
be objected to by the defendant 
in the execution. Whitaker v 
Pelway, 182 


12. On the application of a sheriff 


for the advice of the Court, how 
he is to apply moneys raised by 
him under several fi. fas. on 
judgments in Court and writs of 
venditicni exrponas issuing on or- 
ders for the sale of land levied on 
by a justice’s execution, the 
Court will not look behind the 
orders of sale and the venditioni 


133, exponas issuing thereon. Ibid, 

8. When the court, however, pro-| 182 
ceeds on such an application, to13. A vendilioni exponas to sell 
give its advice,the proceeding be-| lands, tested after the defendant 
ing ex parte, none of the eredi| in the execution had died, with- 
tors have a right to appeal. Ibid, out any scire facias against the 
133, heirs, is null and void. Samuel 

9. An irregularity by the sheriffin) v Zachery 377 
making a sale under an execu-14. An execution in the name of 


tion can only be objected to by 
him, whose property is sold un- 
der the execution or by those) 
claiming under him. Hollowell 


“ William Barnes, Guardian,” is 
nut supported by a judgment in 
the name of * Charity, Penelope 
and Sarah Newsom, by their 
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Guardian, William Barnes,” and 
is therefore void. 
Vewsom, 


Newsom v 
381 


EXECUTORS AND ADMINIS- 
TRATORS. 


1. Where a man dies intestate, and 
there being no administration on 
his estate, the next of kin take 


possession of it, no legal title 


INDEX. 


defence for want of assets, of a 
judgment in another action sub- 
sequent to the plea in the first.— 
Ibid, 345 
5. The plea ought to state the as- 
sets truly, as they existed, in the 
one case, atthe time of the suit 
brought, and, in the other, at the 
time of the plea pleaded. Ibid, 
345 

6. Therefore an executor or admin- 
istrator cannot plead, as a plea 





vests in them, however long they 
may possess it; but if an admin 
istrator be appointed even ten 
years afterwards, the legal title)? 
then vests in him, and relates 
back to the death of the intes- 
tate. The possession of the next 
of kin, in the meantime, though 
claiming it as their own, is no 
bar to his recovery of the proper- 
ty. Whit v Ray, 14 
2. Where A. and B. were co-exec- 
utors of C., and A. gave his bond 
for money to B., styling him ex- 
ecutor, and stating that he him- 
self had borrowed the money in 
his private capacity and not as 
executor, and B. afterwards died 
—held that B.’s executor or ad 
ministrator could maintain an ac- 
tion on this bond, and this even 
without having settled or paid 
over the amount to another exec-, 
utotr. Alston v Jackson, 49) 
3. It is well settled in this State, 
that, after a suit by a creditor, an 
executor cannot prejudice that 
creditor by a voluntary payment) 
of another debt of equal digni- 
ty. Hallv Gully, 345 
4. it is also well settled, that, after’ 
a plea in one action, the executor) 
cannot prejudice the plaintifl 
therein by ayailing himself, as a 





puis darrein continuance, judg- 
ments recovered against him and 
no assets ul/ra. ‘Thid, 345 
7. The reason for this rule i is strong- 
er in this State than in England, 
because here the executor is al- 
lowed nine months from hisqual- 
ification before he is compelled 
to plead. Ibid, 345 
8. More especially should this rule 
be enforced, when, as in this ac- 
tion, the justice of the plaintiffs 
demand is admitted at first and 
the only contest is about the as- 
sets, and the defendant asks to be 
permitted to plead this plea after 
six years litigation of the ques- 
tion of assets. Ibid, 345 


FORCIBLE ENTRY. 


1. In an indictment’ at common 
law fora forcible entry, it is suf- 
ficient to prove that the defend- 
ant entered with such force aud 
violence as to exceed a bare tres- 
pass. State v Pollok, 305 

2, Where a party, entering on land 
in possession of another, either 
by his behavior or speech, gives 

those, who are in possession, just 

cause to fear, that he will do 
them some bodily harm if they 
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do not give way to him, his entry| 


is esteemed forcible, whether he 4. 


cause the terror, by carrying 
with him such an unusual num- 
ber of attendants, or by arming! 
himself in such a manner as 
plainly to intimate a design to) 
back his pretensions by force, or 
by actually threatening to kill, 
maim or beat those, who contin-) 


ue in possession, or by making 5. 


use of expressions plainly im, 
plying a purpose of using force, 
against those who make resist- 
ance. Ibid, 305 


FRAUD. 





. Though a conveyance may be 
fraudulent as against creditors, 6. 
it is good against the grantor; 
and tort feasors, not claiming as| 


Worth v Northam. 
102) 


creditors. 


2. Where a father places personal 7. 


property, other than slaves, in 
the possession of his son, about 
the time he arrives at age, and 
suffers him to continue such pos-, 
session, uncontrolled, for a con- 
siderable time, using it as his! 
own, the law implies a gift, 
which can only be rebutted by} 
express evidence of a mere loan.| 
Hollowell v Skinner, 165! 
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tion against the son. Ibid, 165 
Where, in a deed of trust for the 
satisfaction of creditors, the ma- 
ker of the deed reserves to him- 
self a general power of reyoca- 
tion and the declaration of other 
trusts, by which he may be ben- 
efitted, the deed is fraudulent on 
its face and void. Cannon v 
Peebles, 204 
But where the maker of the 
deed only reserves the privilege 
of adding to the number of pre- 
ferred creditors others of the 
same class, the deed cannot be 
pronounced by the court fraudu- 
lent on its face; but it must be 
left to a jury to determine whe- 
ther such provision was inserted 
with fraudulent intent. Jbid, 204 
A creditor must establish his 
debt by judgment, before he can 
raise the question of the validity 
of a conveyance made by his 
debtor. Hafner v Irwin, 529 
This judgment is only prima 
facie and not conclusive against 
a party claiming under the deed, 
for he may shew that the recov- 
ery was effected by covin and 
coilusion, for a pretended and 
not areal debt. Ibid, 529 


GATES. 


- But, although an imposition on Where a gate has been unlawfully 


particular creditors by false rep-| 
resentations on the part of the 
father of the son’s credit might 
make him liable in a proper ac-! 
tion, yetever an express fraud 
of that kind would not work a 
change of property so as to ren- 
der what was really the property: 
the father subject to an execu- 
45 


erected across a public road, and 
the proprietor of the land thro’ 
which the road passes, and on 
which the gate has been placed, 
afierwards sells the land to A., 
who never actually entered in- 
to the iand but leased it to oth- 
ers, who kept up the gate, A. is 
not indictable for the continuance 
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of the nuisance. Statev Pol-, weapon—Heldthatthis was mur- 
lok, 303, der. State v Scott, 409 

3. In such a case, to mitigate the 


GIFT. | 


Where a father puts his son in pos- 
session ofa plantatio. and slaves, 


offence from murder, it must ap- 
pear, from the previous threats 
and the circumstances attending 
the rencontre, that the killing 
was in self-defence. Jbid, 409 


and permits him for three years4. Where the deceased intended on- 


to appropriate the crops to his, 
own use, the crop of the fourth! 
year, as well as the preceding 
ones, are to be considered as gifts 
from the father tothe son and li-; 
able to the claims of the son’s 
creditors. Skinner v Skinner, 

175, 


ly a fight without weapons, and 
that known to the prisoner, and 
the prisoner drew his knife with- 
out notice to the deceased, even 
if they actually engaged in the 
fight, the stabbing of the deceas- 
ed by the prisoner would be mur- 
der. Ibid, 409 


‘5. The belief that a person designs 


HOMICIDE. 


1. If one seek another and enter 


into a fight with him, with the 
purpose, under the pretence of, 
fighting, to stab him, if a homi | 
cide ensues, it will be clearly! 
murder in the assailant, no mat- 
ter what provocation was appa- 
rently then given, or how high! 


to kill me will not prevent my 
killing him from being murder, 
unless he is making some attempt 
to execute liis design, or, at least, 
is ia an apparent situation to do 
so, and thereby induces me rea- 
sonably to think that he intends 
to doit immediately. Ibid, 409 


the assailant’s passion rose during ILLEGITIMATE CHILDREN. 


the combat ; for the malice is ex.| 
press, State v Lane, 


2. In a case of homicide, where it, 


appeared that the deceased had 
threatened the prisoner about 
three weeks before that he would) 
kill him—that they met in the! 
street on a star-light night, when| 
they could see each other—that 
the deceased pressed for a fight) 


113 A. was the illegitimate child of B., 


B. her mother died before her, B.’s 
father C.—A. is entitled to no part 


of the estate of C. Waggoner 
v Miller, 480 
INDICTMENT. 


but the prisoner retreated a short L. Where a particular class of per- 


distance—that when the deceas-} 
ed overtook him the prisoner; 
stabbed him with some sharp in-; 
strument,which caused his death, 
and that at the time of this meet-; 
ing the deceased had no deadly: 





sons, other than the public over- 
seers of roads are indicted for 
not keeping a road in order, the 
indictment should contain an a- 
verment, “ that it was their duty 
and of right they ought to have 
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kept the said road in repair ;” 
otherwise, judgment will be ar 
rested. Sratev Patton, 
2. ‘The omission of North Caroli 
na in an indictment found in al 
court of this State, where the 
name of the county is inserted in| 
the margin or body of the indict- 
ment, is not a cause for arresting) 
the judgment. 
113 
3. Where the indictment set forth 
the time of the commission of 
the murder, in these words: “On 
the third day of August, eighteen 
hundred and forty- “three,” with | 
out saying “the year of our 
Lord,” or even using the word 
“year ;” Held, that although this| 
defect would have beeu fatal at 
the common law, yet it is cured 
by our act of Assembly of 1811,| 
(Rev. Stat, ch. 35, sec. 12.) hid, 
113 
4, Where an indictment for a rape 
charged, that the defendant “with 
force and arms, &c. in and upon 
one Mary Ann ‘Taylor, in the. 
peace of the State, &c. violently| 
and feloniously did make an as- 
sault, and her the said Mary Ann 
Taylor then and there violently 
and against her will feloniously, 
did ravish and carnally know,”| 
the court can and must see with) 
certainty that Mary Ann Taylor, 
was a female. Stale v Parmer. 
224 
5. It is not necessazy in an indict | 
ment for a rape to state the female 
ravished was of the age of ten! 
years. Jbid, 224| 


9. 





| 


6. If she be under the age of ten,| 
then that fact should be averred, 2. 
because abusing sucha female is! 
made felony by the statute, whe-| 


State v Lane,S. 
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ther she assented to the act or 
not. Ibid, 224 


16/7. Where, ou an indictment for for- 


nication and adultery, the jury 
found that the defendants were 
guilty of fornication but not 
guilty of adultery, the State was 
entitled to judgment. State v 
Cowell, 231 
Where an indictment charges 
both a selling by a slave and a 
selling ¢o a slave in the same 
count, advantage cannot be taken 
of this, though not strictly pro- 
per, by a motion in arrest of judg- 
ment. Afler trial, at least, such 
a defect in form is cured by our 
statute of amendment, Rev. Stat. 
c. 35,8. 12. State v Hart, 246 
A profanion of Sunday, by per- 
forming labor on that day, is not 
an indictable offence in this State. 
State v Williams, 400 


INSOLVENT DEBTORS. 


If, upon a ea. sa. from a justice 
of the peace, returnable to the 
county court instead of being re- 
turnable before a justice out of 
court within three months, the 
person arrested give bond to ap- 
pear at the county court, to take 
the benefit of the insolvent debt- 
ors’ law, and he fail to appear at 
the time appointed, and the court 
render judgment against him 
and his sureties, they cannot 
hear any objection, even at the 
same term of the county court, 
against such judgment. Dobbin 
v ” Gaster, 71 
But certainly at a succeeding 
term, the county court cannot 
vacate stich judgment. Ibid, 71 
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3, A debtor, who proposes to take 
the benefit of the insolvent debt- 
or’s act, may at any time after 
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an absurdity, and can have no 
legal efficacy. Newsom v New- 
som, 381 


his arrest upon a ca. sa, and be 4. Althongh a warrant may have 


fore he files his schedule, trans-| 
fer any portion of his property) 
bona fide for the payment of any| 
of his debts, contracted before his; 
arrest. Cheek v Davis, 281) 
4. A ca. sa. binds nothing but the! 
debtor’s body, and leaves his pro-| 
perty free to be disposed of for| 
any hona fide purpose of dis | 
charging other debts. Ibid, 284: 
5. Any objection to a bond, given! 
by an insolvent debtor arrested) 
under a ca. sa., must be made at 


the court to which the bond is lL. 


returnable and before judgment! 
is rendered on it. Walls y Mc 
Boyle, 331) 


JUDGMENTS. 


been filled up by a constable, af- 
ter the magistrate signed it, and 
this may be improper, yet the 
judgment, regularly rendered 
thereon, cannot, if at all, be col- 
laterally impeached, as being 
void, for such defect in the lead- 


ing process. Hasner v Irwin, 
529 


JURISDICTION. 


The Superior Court has juris- 
diction of an action, founded on 
two notes, neither of which a- 
meunts to one hundred dollars, 
but which together, including 
principal and interest, amount to 
one hundred dollars or more.— 
McCasten v Quinn, 43 


1, A judgment of the county court,2. By an act of Assembly, passed 


upon a justice’s execution re-| 
turned levied on land, under 
which judgment there are an ex 
ecution and sale of the land, pre- 
cludes all collateral enquiry into 
the regularity of the previous, 
proceedings. Burke v Elliott, 

355 
2. Therefore a purchaser under, 
such judgment and execution 
will acquire a valid title to the! 
Jand, although the levy of the 
justice’s execution may have 
been by one not legally authori- 
zed to act as an officer. Ibid, 

355 
3. Asuit and judgment, in which 
the same person is both plaintiff, 
und defendant,or one of the plain-! 
tiffs and one of the defendants, is| 





in 1842, a part of the county of 
Burke, and a part of the county 
of Rutherford, were constituted 
a new county, by the name of 
McDowell; and, by a supple- 
mental act, jurisdiction of all 
criminal offences, committed in 
that part of McDowell taken 
from Burke, was given to the 
Superior Court of Burke. But 
an indictment for a criminal of- 
fence, alleging it to have been 
committed in Burke county, can- 
not be supported by evidence 
shewing the offence to have been 
committed in McDowell after the 
establishment of the latter coun- 
ty. The jurisdiction of the 
offence is given to the Superior 
Court of Burke, but its locality 
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must be truly averred in the in-| 
dictment. State v Fish, 219 


depends upon the contract be- 
tween the parties. Ibid, 291 


3. Under the Act of Assembly,6. Where A. contracted with B., 


passed in 1842, establishing the) 
county of Union, an indictment 
against citizens of Union, pend- 
ing in Anson Superior Court at 
the Fall ‘T'erm 1843, should have 
been transferred to the Superior 
Court of Union, though the place 
where the offence was committed 
was still in Anson county. State 
v Hart, 222 


LANDLORD AND TENANT. 


1. Wherever the relation of land- 
lord and tenant exists, without 
any limitation as to time, such 
tenancy shall be from year to 
year, norshall either party be at 
liberty to put an end to it unless 


by a regular notice. Stedman v 
McIntosh, 291 
2. This notice must be given six 
months before and ending with 
the period, at which the tenancy 
commenced. Jbid, 291 
3. There are several cases, in which 
the relation of landlord and ten. 
ant may terminate without any 
Notice to quit, as where, by agree- 
ment of the parties, notice is 
waived—or where its determina- 
tion is made to depend on some 
particular event, as the death ot 
a particular individual, or fixed 
by effluxion of time, it being to 
terminate at a particular period 
Ibid, 291 


that B. should occupy his house 
and lot at $14 per annum—rent 
to commence on the 26th of Oc- 
tober, 1841, and if B. should de- 
sire to remove the house before 
October, 1842, he was to pay on- 
ly for the time he occupied the 
house ; Held that this was not a 
tenancy from year to year, but 
that it terminated at farthest on 
the 26th of October, 1842, and 
that six months’ notice to quit 
was not necessary. Ibid, 291 


LANDS OF DECEASED 
DEBTORS. 


Ll. Where a father dicd, seized of a 
tract of land and leaving eleven 
children his heirs at law—and 
three ot these children recovered 
a judgment against the adminis- 
trator of their father, the plea of 
fully administered being found 
in his favor, and they then issued 
a scire facias against themselves 
and the other heirs to subject the 
land, and upon this sci. fa. a 
judgment was entered and an ex- 
ecntion issued, under which the 
land was sold—AHeld that it was 
right for the court, upon motion, 
to vacate the judgment and set 
aside the execution, and that of 
course no title to the land passed 
to the purchaser. Newsom v 
Newsom, 381 


. Though courts lean against es |2. But held further, that having 


tates at will, yet estates at will, 
strictly so speaking, may still be 
created. Ibid, 291 
5. Thequestion, as to notice to quit, 





passed such an order, the court 
had no right to require the pur- 
chaser, who was also the assignee 
of the judgment to pay to the 
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defendants in the execution the 
amount for which the land sold. 
Ibid, 381) 
3. Ia a case like this the remedy of| 
the creditor heirs is in Equity. 
Ibid, 381 


LIMITATIONS, ACT OF 





1. A possession of twenty-one years 
noder colorable title and under! 
known and visible boundaries, 
will confer a good title and tar 
the entry of any person claiming 
under the State, without any ref | 
erence to the period, at which) 


may have discovered, after the 
time the prosecution was com- 
menced, that his goods had not 
in fact been taken out of his pos- 
session, but had been accidental. 
ly mislaid. Swaimv Stafford, 

392 


3. A search by a store keeper, who 


supposed his goods to have been 
stolen, for the purpose of ascer- 
taining whether his goods were 
missing, need be only such a 
search as might reasonably sat- 
isfy him of the fact. The law 
does not require the utmost dili- 
gence in making such a search. 
Ibid, 3°92 


the person so entering on the pre- 4. The mere possession by one per- 


vious possessor acquired his right 
or claim under the State. Pace 
v Staton, 32) 
2. ‘The word “entry” in the act of! 
Assembly (Rev. Stat. c. 65, s. 2)! 
means an actual entry indo the 
land, as the exercise of a right| 
under a valid legal title derived) 
from the State, ond not an entry) 
in a public office, as of vacant| 
and unappropriated land, to! 
which the party intends to per-| 
fect atitle. Ibid, 32, 


son of goods, supposed to be stol- 
len by another, would not afford 
a suflicient probable cause for a 
prosecution against the former, 
as the receiver of stolen goods, 
when no enquiry was made of 
such person, nor any opportuni- 
ty given of explaining how such 


possession was acquired. Jbid, 
398 


MANUFACTURES. 


| 
Where a raw material is transferr- 


MALICIOUS PROSECUTION. | 


1. One may recover damages in an| 
action on the case for a malicious 
prosecution of his slave. Locke 
v Gibbs, 2 

2. Ifa agape on acharge of) 
larceny, has reasonable crounds,| 
at the time he institutes the pros- 
ecution, to believe that his goods 
have been stolen, he is not liable 
to an action on the case for ma 
licious prosecution, though he 


ed, but left in possession of the 
grantor, and is afterwards, by 
him, with the consent of the 
grantee, converted into a manu- 
factured article, the grantee is en- 
titled to this article in its new 
state. Worthv Northam, 102 


MILLS. 


1. On an appeal from the verdict of 


a jury in the County Court, as- 
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sessing damages for the erection 
of a mill, the Superior Court has 
a right to permit the Sheriff to 
amend his return of the verdict 
of the jury, so as to set forth that 
they were sworn on the premises. 
Harper v Miller, 34 
2. In the case of a petition for dam. 
ages caused by the erection of a 
mill, under the act of Assembly, 
(Rev. Stat. c. 74,) when there 
have been a verdict and judgment 
in the County Court, the Supe- 
rior Court has no right to dis- 
miss the appeal of either party 
therefrom, because of irregulari- 
ty in the proceedings previous to 
the verdict or in the verdict it- 
self. The trial must be had in 
the Superior Court, as prescribed 
by that act. Ibid, 34 


NOTICE TO QUIT. 
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. What shall constitute an officer 


de facio may admit of doubt in 
different cases. ‘The mere as- 
sumption of the office by per- 
forming one or even several acts 
appropriate to it, without any re- 
coguition of the person as officer 
by the appointing power, may 
not be sufficient to constitute him 
an officer de facto. There must 
at least be some colorable elec- 
tion and induction into office ab 
origine aud some action there- 
under, or so long an exercise of 
the office and acquiescence there- 
in of the public authorities, as to 
afford to an invidual citizen a 
strong presumption, that the par- 
ty was duly appointed; and, 
therefore, that every person 
might compel him, for the legal 
fees, to do his business, and for 
the same reason was bourd to 
submit to his authority, as the 
officer of the country. /bid, 355 


1, A mortgagor, or one claiming3, he acts of officers de facto, 


under him, is not entitled to no-| 
tice to quit. Williams v Ben- 
nett, 122 
2. Even where a tenancy is con- 
strued to be from year to year, if, 
after the commencement of a 
year, there is an express lease 
for a certain time and an agree- 
ment to quit at the end of that 
time, this dispenses with notice. 
Ibid, 122 





OFFICERS. 


1. The acts of officers de facto are 
as effectual, as far as the rights 
of third persons or the public are 
concerned, as if they were offi. 


Burke v Elli 


cers de jure. 
355 


ott, 





acting openly and notoriously in 
the exercise of the office for a 
considerable length of time, must 
be held as effectual, when they 
concern the rights of third per- 
sons or the public, as if they were 
the acts of rightful officers— 
Gilliamv Reddick, 368 


PARAPHERNALIA. 


1. A gold watch, worth one hun- 


dred dollars, the gift ofa husband 
to his wife, cannot in our coun- 
try be considered as among the 
paraphernalia of the wife,when 
the husband at the time of the 
gift was a man of limited means 
or small property, and after- 
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2. But where the vendor is inform. 


wards died insolvent. Vass v| 
Southall, 301) 
2. What shall be considered as, 
paraphernalia of the wile is a 
question for the Court, but quere 
whether a Court of Law can 


take notice of it at all? Zbid, 301)2. 


PARTNERSHIP. 


. Where a vendor, before he sells 
to a partner, has notice that there 
is a partnership, but that each 
partner is to be liable only for 
his own purchases, the vendor 
cannot look to the partnership for 
payment, but can have recourse 
only against the partner purcha- 
sing. Bazlerv Clark, 127 





ed there is no partnership exist-| 
ing, he may, upon discovering l. 
the partnership, make all the 
partners responsible for goods he| 
has sold to any one, and which! 
have been carried into the co- 
partnership concern, Jbid, 127) 
2. 


PAYMENT. | 


3. 


A payment of tolls on a public; 
turnpike road cannot be said to 
be voluntary and not compulso-| 
ry, when it was made by the! 
party to enable him to obtain a) 
passage over the road for the U-| 
nited States mail, which he was’ 
bound to carry, and to keep his; 
property from being taken from) 
him by distress, | 


POSSESSION OF LAND. 


1. The occupation of pine land, by 
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ennually making turpentine on 
it, is such an actual possession, 
as will oust a constructive pos- 
session by one, claiming merely 
under a superior paper title. By- 
numv Carter, 310 
Where the extent of a wrong 
doer’s possession is so limited as 
to affurd a fair presumption, that 
the party mistook his boundaries, 
or did not intend to set up a 
claim within the deed of the oth- 
er party; it would be a proper 
ground for saying, that he had 
not the possession, or that it was 
not adverse. But it is otherwise, 
where the possession was wilful, 
open and notorious. Jbid, 310 


PRACTICE. 


The application to revive a 
suit in the name of the Ad- 
ministrator of a deceased plain- 
tiff, must be made within two 
terms after his death. Lea v 
Gauze, 9 
Affidavits will be received to 
shew when the plaintiff died.— 
Ibid, 9 
If the death of a plaintiff occurs 
after the commencement of the 
term of this court, at which the 
appeal in his case is regularly 
entered, although the judgment 
be not rendered” at that term, the 
court may enter a judgment 
nunc pro tune, as of a day pre- 
vious to his death ; but they can- 
not do so, when he died previ- 
ous to the commencement of such 
term. Jbid, 9 


. Adeed for land executed by a 


Clerk and Master by an order of 
the court, under the act of 1836, 
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Rev. Stat. c. 32, s. 18, conveys|9. Where, on the the trial of an in- 


all the interest any of the parties 
to the suit had in the land, al- 
though another may be in pos- 
session claiming adversely. Wil 
liams v Bennett, 122 
. After a judgment, the Clerk has 
a right to issue execution against 
a party to the suit for his own 
costs, though that party has suc- 
ceeded in his suit. Clark v 
Waggoner, 131 
. The court cannot dismiss a suit, 
under the act passed in 1826, 
Rey. Stat. c. 31, s. 41, unless it 
appears from the writ and de- 
claration that the sum demand- 
ed is less than one hundred dol- 
lars. The verdict of a jury find- 
ing a less sum to be due does not 
bring the case within that sec- 
tion of the act. 
ron, 161 
7. Where there is an issue joined’ 
in the County Court, a verdict of 
a jury, and, before the verdict is 
entered, a motion to dismiss the 
suit, which is allowed by the 
court, and the plaintiff appeals to! 
the Superior court—there must. 
be a trial in the Superior Court! 
of the issues de novo. ‘That; 
court cannot render a judgment, 





dictment for murder the prisoner 
prayed for instructions, only on 
the ground, that the deceased did 
intend to kill him, and not on 
the ground of a reasonable be- 
lief on his part that the deceased 
did so intend—the court d:d not 
err in omitting to instruct the 
jury on the latter point. Satev 
Scott, 409 


10. It is no ground for a new trial, 


that a challenge of a juror by a 
party for cause has been impro- 
perly overruled, where the party 
has been tried by a jury to whom 
he had no objection, not having 
been prevented from exercising 
his privilege of challenging four 
peremptorily. Whitaker v Car- 
ter, 461 


Clark v Came-11. Where three witnesses were 


introduced for the plaintiff, and, 
from the evidence of one or two 
it was doubtful whether the 
plaintiff ought to recover, the 
Court was right in refusing in- 
structions to the jury, as prayed 
for by the plaintiff’s counsel, 
that, if they believed either of 
the three witnesses, the plaintiff 
was entitled to recover. Hor- 
ney v Craven, 513 


upon the verdict in the County 12. Where an original process, is- 


Court. Ibid, 161 
8. In this Court every judgment of 
the Superior Court is presumed) 
to be right, unless it appears to 
be erroneous; and it is the duty) 
of the appellant to have the 
matter stated on the record, upon, 
which he insists there is error,| 
else the judgment will be affirm-; 
ed asa matter of course. Flem-: 
ing v Halcomb, 269) 


46 


sued against two persons, was 
served on only one, and judg- 
ment, by mistake of the sheriff 
in his return, or of the clerk, was 
entered against both, the remedy 
for the party injured is to apply 
to the court, in which the judg- 
ment was rendered, and have the 
proceedings rectified. Otey v 
Rogers, 534 
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PRESUMPTIONS. 


Where a debtor relies upon the pre 
sumption of payment from the 
lapse of time, and the creditor 
endeavors to rebut that presump 
tion by shewing his insolvency. 
the ereditor may also offer in ev 


idence the circumstance of the; 


debtor’s residing a great distance 
front him, as tending to shew, 
that althongh the debtor may 
have had property for a short 
time, yet the creditor had not an 


opportunity of knowing that fact/4, 


and of getting satisfaction out of 
that property. Mz:Kinder v Lit- 
tlejohn, 198 


PRISON BOUNDS. 


A prisoner, who has been convict- 
ed of a misdemeanor and sen- 
tenced to imprisonment in the 
jail, can only be entitled to the 
privilege of the prison bounds or 


that he has been stopped by a 
party in running a disputed line, 
constitutes, between the parties 
claiming and disputing that line, 
a cause of record, and each,with- 
out further notice, must be pre- 
sumed to know what is judicial- 
ly done therein. Ibid, 23 
. An objection to any of the com- 
missioners appointed by the court 
is in the nature of a challenge, 
and should he brought forward 
when the appointment is about 
to be made. Ibid, 23 
The adjudication of the com- 
missioners affects only the rights 
of the parties contesting. bid, 
23 

5. Where there is a summary pro- 
ceeding of an inferior tribunal, 
as in a case under the procession- 
ing act, not according to the 
course of common law, the party 
is entitled, ex debito justitie, to 

a certiorari to bring it up for a 
review in the matter of law.— 
Matthews v Matthews, 155 


rules, under the Act of Assembly,6. The report of a processioner 


Rev. Stat. ch. 90, sec. 11, by au 
express order or rule of the court 
which sentences him. Lrparte 
Bradley, 543 


PROCESSIONING. 


. In a proceeding under the Pro- 
cessioning act where the proces- 
sioner has been stopped in run- 
ning the lines by a party claim- 
ing the land, it is not necessary 
to shew that such party had pre- 
vious notice that the lines were 
aboutto berun. Miller v  * 

3 
2. The report of a processioner 


ought to state the lines claimed 
by each party, and that while 
running a line, as claimed by one 
party, he was stopped by the 
other ; and must set forth partic- 
ularly the locality of the line 
thus claimed, and of the part of 
it, at which he was stopped, so as 
to constitute an issue on the 
boundary. Ibid, 155 


RECORDS. 


1, Upon the destruction of any 
part of the record, while a suit is 
pending, or rather of the process, 





pleadings or orders in a suit, such 
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loss may be supplied by making, 
up others in their stead, provided 
the court be reasonably satisfied 
that the two are of the same ten- 
or. Harris v McRae, 8 
2. Upon that matter, the court, in 
which the suit is, must exercise 
its own judgment. Ibid, 8] 
3. Every court has a right to judge 
of its own records and minutes; 
and if it appear satisfactorily to 
them that an order was actually 
made at a former term and omit- 
ted to be entered by the clerk, 
they may at any time direct such 
order to be entered on the re- 
cords, as of the term when it was 
made. Stalev McAlpin, 140) 
4. In a suit pending in one court, 
oral evidence is inadmissible to 
supply a defect in the record of 
another court by shewing that an 
order was made or proceeding 
had in that Court, which the 
clerk by mistake or through neg- 
ligence or from other cause omit. 
ted to enter on the record. Jbid. 

140 
5. Whien the records of a court are 
made up, no power, but that of 


the Court itself, can touch thems. 


toalter them. They are, in the 
hands of the clerk, a sacred de- 
posite, over which he has no 
more power than any other indi- 
vidual, except to preserve them. 
Otey v Rogers, 534 


ROADS. 


- Where an individual appropri- 
ates land for a public highway, 
much less time than twenty years 
will suffice to make it a public 
road: for it is rather the inten- 
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tion of the owner, than the length 
of time of the user, which must 
determine the fact of dedication. 
State v Marble, 318 


. Where a road has been used by 


the public, as a public highway, 
for twenty years, and there is no 
evidence how this user commen- 
ced, a presumption of law arises 
that this road has been laid off 
and established, as a public road, 
by due course of law. Buta 
possession or user by the public 
for a less time will not raise this 
presumption. Jbid, 318 


. Buta county court cannot dedi- 


cate or appoint a public road, in 
any other manner than as author- 
ized by law. bid, 318 


. There may be a public road de 


facto, and the only person, who 
can question the right to such a 
road, is the owner of the land— 
but the owner can only be bound 
by a proceeding against him ac- 
cording to the law of the land, 
or by an user of twenty years, 
from which snch_ proceedings 
will ordinarily be presumed.— 
Tbid, 318 
So, also, no presumption of a le- 
gal authority to erect a gate across 
a public road can arise, in a less 
time than twenty years from the 
actual erection of the gate. Ibid, 

318 


SHERIFF. 


Where money has been collected 
by a deputy sheriff, by virtue of 
his oflice, ademand on him for 
the money and his refusal to pay 
it, are equivalent to ademand and’ 
refusal on the part of the Sheriff, 
and will euable the person injur- 









576 


ed to sustain an action against 
the latter. Lyle v Wilson, 226 


SLANDER. 


1. The words, “which amount to 
a charge of incontinency,” and 
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plaintiff had been in a certain 
suit sworn and examined on oath 
as a witness, &c., it is not neces- 
sary tostate what he testified on 
such trial. At all events such 
an objection comes too late afier 
verdict. Jbid, 461 





for which an action of slander is 
given to a woman by our act of 
18U8, Rev. Stat. c. 110, must im- 
port not merely a lascivious dis- 
position, but the criminal fact of 
adultery or fornication, Me- 
Brayer v Hill, 136 
2. Tosay of a woman, that “she 
was kept by a man,” is actiona 
ble under our act of Assembly. 
Ibid, 136 
3. He who repeats a slander, with- 
out giving his author, or if he 
gives the author,with a malicious 
intent, is himself liable to an ac 


SLAVES. 


1. A master cannot be made liabl: 
for work done for his slave and 
money lentto his slave. Tilly 
v Norris, 229 


2. A general licence, by the mas- 


ter to his slave to make bargains 
for work to be done only for the 
benefit of the slave, or a licence 
for the slave to borrow money 
on his own account, will not 
render the master a debtor toa 
person, who should be so incon- 





tion for the slander. Jbid, 136] 
4. In an action ou the case for 
slander, it is competent for the! 


siderate as to run up an account 
with a slave thus licensed. Jbid, 
229 


defendant to shew that the words 3. A person is indictable for buying 


were uttered before a tribunal of 
a religions society, of which the! 
plaintiff and defendant were both 
members, for the purpose of dis- 
proving malice. But the deci- 


sion of such tribunal is incompe- 


from or selling to a slave, on his 
own account, even if the owner 
of the slave has given his per- 
mission for that purpose, unless 
that permission be in writing.— 
Stale v Hart, 246 


teutevidence. Whitaker v Car-4. An authority cannot be given by 


ter, 461 
5. On the trial of an action for 
slander in charging the plaintiff 
with perjnry. it is not competent 
for the defendant to give evidence 
of any other perjury than that 
Jaid in the declaration, and af- 
firmed to be true by a plea of 
justification. Ibid, 


6. Ina declaration for slander in| 
charging the plaintiff with per-| 
jury, where it is alleged that the 


any person to the slave of anoth- 
er to sell an article, though that 
article be the property of the per- 
son giving the permission. Jbid, 

246 


SUPREME COURT. 


461 Upon the death of one of the Judges 


of the Supreme Court, the two 
surviving Judges have full pow- 
er and authority to hold the 
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court and exercise all its func- 
tions. State v Lane, 434 


SURETY. 


. In Equity, relief is granted be- 
tween co-sureties, upon the prin- 
ciple of equality applicable to a 


common risk ; and, upon the in- 
solvency of one, the loss is divid- 
ed between the others, as being 
necessary to an equality. Pow- 


ell vy Mutthis, 83 


2. But in a Court of Law, each, 
surety is responsible to his co- 


surety for an al quot proportion 
of the money, for which they 
were bound, ascertained by the 


number of sureties, merely, with- 
out regard to the insolvency of 


any one or more of the co-sure- 
ties. Ibid, 83 
3. This rule of the common law, 
as declared in England, is not 
altered by our act of 1807, Rev. 
Stat. ¢. 113,s. 2, by which it is 
provided, that where the princi- 
pal is insolvent, one surety, who 
has paid the debt, may have his 


action on the case against an- 


other “for a just and rateable 


proportion of the sum.” Jbid, 83 


. Where there are more than two 
sureties, and one pays the whole 
debt, the principal being insoi 
vent, he cannot bring an action 
against his co-sureties jointly, 


but each must be sued separately 


for his own liability. Ibid, 83 
5. In a court of law, each surety 
is responsible to his co-surety for 
an aliquot proportion of the mo- 
ney fur which they were bound, 


ascertained by the number of 


Sureties merely, without regard 
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to the insolvency of any one or 
more of the co-sureties. Ina 


court of equity the rule is differ- 
Samuel v Zachery, 


ent. 377 


TRESPASS, Q. C. F. 


The entry of an owner upon a 
trespasser will enable the former 
to maintain trespass ; but it must 
be anentry for the purpose of 
taking possession, which may be 
evinced by acts of ownership on 
the land as ploughing it or the 
like, or by a formal declaration 
of the intention accompanying 
theentry. Bynum v Carter, 310 


2. But although such entry be 


made, yet if the wrong doer con- 
tinue his possession, the deed of 
the owner, not being made on 
the land and such adverse pos- 
session continuing, is not valid 
to passa title to the land, Thid, 

310 


TROVER., 


1. The wrongful dominion and as- 


sumption of property in person- 
al chattels, by one who menaces 
the rightful owner if he attempt 
to take them, amount in law to 
a conversion, and are not merely 
evidence of a conversion to be 
lefttoa jury. Hare v Pearson, 

76 


2. An action of trover will not lie 


against an officer for levying on 
goods, which he has seized by 
virtue of an execution, legal in 
all its forms, issued against the 
plaintiff and directed to such of- 
ficer. Stewart v Ray, 269 
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USURY. 


1, Where A. gave B. an usurious 
bond for $220 in consideration 
that 3B. would discharge him from 
a previous bona fide debt of 200, 
although this original debt is not 
affected by the subsequent usu- 


not mean merely to express an 
opinion, but to assert positively 
the soundness of the article sold, 
and that bidders should, upon 
the faith of that assertion, bid for 
the article as sound; otherwise 
itis nota warranty. Foggart 
v Blackweller, 233 


ry, yet B. cannot recover the $2002. What was the intention is a mat- 


upon the mere declaration of A. 
to a third person, that he would 
pay that sum, but never would 
pay the usurious bond. Bost v 
Smith, 68 
. An action for the penalty under 
the statute against usury cannot 
be supported, unless the usurious 
interest, or some portion of it, has 
been actually received, either in 
money or money’s worth. Sted- 
man v Bland, 296 
3, A. loaned a sum of money to B. 
at usurious interest, and to secure 
the payment B. conveyed to a 
trustee a house and lot worth 
more at the time than the mo- 
ney borrowed and the usurious|2 
interest: afterwards the property 
was sold by the trustee at public 
auction and purchased by A. who 
gave for it what was then its fair 
value, but, owing to the depreci- 
ation of the property, the sum 
for which it sold did not amount 
to the principal of A.’s debt. Held 
that A. was not liable to the pen 
alty under the statute agains! 
usury. Ibid, 296 


WARRANTY. 


1. An affirmation at the time of the 
sale of personal property, is a 
warranty, if it appear from the 
evidence that the defendant did; 





Ll. 


3. 


ter of fact to be left to the jury. 
Ibid, 238 


WILLS. 


Upon an issue of derisavit vel 
non, where there are no subscrib- 
ing witnesses to the paper pro- 
pounded as a will of real estate, 
there must be affirmative and di- 
rect proof as to the fact, that it 
was deposited with some one as 
a will, or was found after the 
party’s death among his valuabie 
things. St. John’s Lodge v 
Callender. 335 
The circumstances that the par- 
ty, who had been a resident of 
Wilmington, died abroed—that 
this paper writing was produced 
by liis partner and confidential 
friend, also a resident of Wil- 
mington and since dead—that 
the paper was sealed up, and on 
the envelope was endorsed in the 
hand writing of the deceased 
“copy Jaseph Deans’ Will, June 
17th, 1802, to be opened after his 
death by” A. B. &c. naming sev- 
eral; constitute no evidence of 
the fact so required to be estab- 
lished. Jbid, 335 
"The declarations of the person 
who produced the will and who 
is since dead, as to the deposit 
being made with him, are not 
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competent evidence. Ibid, 335 
4. Nor is the possession of the land, 
purporting to be devised, by 
the alleged devisee for thirty-six 
years, evidence in a Court of 
Probate of the factum of the 
will. bid, 335 
5. One, who propounds a will for 
probate cannot suffer a nonsuit, 
nor withdraw the paper pro- 
pounded. ‘I'he proceeding in 
the court is one in rem, and the 
court is bound to give its sen 
tence on the paper itself—the 
res—without regard to particular 
persons, but always endeavoring 





to give proper notice to all par- 
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ties interested. 335 


Ibid, 


* Our Act of Assembly of 1840, 


ch. 62, enacting “that no will 
in writing, made after the fourth 
day of July, 1841, whereby per- 
sonal property is bequeathed, 
shall be sufficient to convey or 
give the same, unless such will 
be executed with the same for- 
malities as are required in the 
execution of wills of real estate,” 
&c., does not apply to wills of 
personal property signed and 
published before the 4th of July, 
1841, though the testator may 
not have died until after that pe- 
riod. Salter v Bryan, A494 





